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The  prcccediry  vas  begun  at  1605. 


Tii  F;  SIDLI'T:  T’.i j Iri  ui  lication  for 
55ubpocnac  for  \.'itr.csscn  ’"■‘jldlnt:  In  Tokyo  v/hc  are 
to  rivr  evidence  cr.  the  Manchurian  phase. 

Cclcnel  ’.’r.rrer, 

Hi.  \  i.'  TK;  Mow,  your  Honor,  I  have  not, 
courac ,  ♦•fJkcd  tc  t?rrc  xntnesses  oersonally. 

I  air.  d^rcndtnt  oi.  th  Japanese  counsel  to  do  it. 

Till  P"!  1: IDLKT :  I  supnosc  you  had  better 
wait  for  the  Court  oTficials  and  the  rrcsecutlon. 

I  did  ret  notice  their  '.hs  .ncc. 


The  paper  is  74?. 


:G(.  •...'Ttir:  Mr.  Mattice's. 

THr  F/  SILEMl!  That  is  Hr.  Mattico's  appli¬ 
cation. 


f'ji! . 


THE 


r..TTlCr  :  74?,  yes. 

?n  Cri3-'T:  ThU  avo] ica tier,  is  for  thirteen 


'vitnesscs . 


.*  *  .  rV.’ITICI;  Thr  t  •*  s  a  .joint  application, 
if  y. ur  Honor  pl'.ir.^je,  of  a  nuirbor  of  — 

ThT.  Piv.SIDEMT:  It  is  radc  on  behalf  cf  the 
accused  ITi.G..KI,  CKF.i’A,  MIM.AHI,  mU'.ZU,  hOSKIHO. 

By  the  ''iny,  of  course  is  not  on  trial 

here,  is  he?  His  trial  coDunonces  when  he  pleads,  and 
ho  is  not  pleading.  It  is  an  odd  situation. 

!-TI.  BhOCKS:  I  thinl.  the  Court  in  accenting 
evidence  against  hir  har-  entered  an  automatic  plea 


cf  net  guilty  in  his  behalf.  That  would  te  the 
practice  1  ar'  nccustcir.cd  to. 

Thl’  P.'tFSIDEKT;  Of  course,  we  wculd  hove  to 
dc  that  ir.  the  absence  rf  any  plea.  It  v;ould  be¬ 
ne  t  puilty.  Ilowc-vcr,  we  v.ould  take  his  plea,  but 
we  v/ould  deal  with  that  ease  especially  laterj  but 
I  do  ir^ntion  the  fact. 

M?.  BHCCKS:  The  medical  examination  from 
the  de  "ense  has  b<^en  in  for  semo  time,  your  Kenor, 
but  I  have  rot  hca»’d  from  the  prosecution's  exam¬ 
ination. 

THI  PrUSIDEfT;  No,  I  have  not  heard  from 
the  State  side, 

‘(ere  you  present  in  Court,  Colonel  Werrer., 
when  I  said  I  may  take  the  libertv  of  directing  that 
this  evidence  cf  these  witnesses  be  given  on  affidavit 
and  that  copies  of  the  affidavit  be  served  in  each 
case  on  the  judges  three  days  before  the  evidence 
is  heard  in  Court? 

ill.  WiU'vPEN:  I  was  informed  cf  it,  your 
Honor,  but  I  had  Just  left  the  Courtroom. 

TKF  PhrSIDENT:  I  recognize  that  as  an 
immense  departure.  In  no  criminal  case  in  a  national 
court  would  it  be  possible;  in  fact,  over,  in  a  civil 
case  in  court,  you  cannot  insist  on  affidcavit.  At 
bottom  it  is  a  matter  of  agreement,  but  in  Ch'’.m.bers, 
cf  course,  it  is  different  —  in  specific  cases  in 
Cham.bers.  However,  the.  judges  have  discussed  this 


ard  I  think  they  are  prepared  to  ccnsider  scmrthlng 
of  the  kind.  I  caj  not  conurit  them,  in  al!l  events. 

V/c  had  a  frightful  experience  today.  Iver  the  Japanese 
cour.scl  cross-examining  admitted  that  the  witness 
was  going  about  his  answers  in  a  most  involved 
circumlocutory  fashion.  Our  idea  is  to  save  time* 

MR.  BROOKS:  Well,  we  considered  that, 
your  Honor,  ir.  the  Document  Section  in  taking  affi¬ 
davits,  but  due  to  the  limited  facilities  that  we 
had  at  the  time,  i;hy,  we  had  to  do  overtime  in 
processing  documents  and  let  the  affidavits  be 
produced  in  Japanese.  We  do  not  have  the  facilities 
to  put  themi  in  English  --  at  that  time  did  not  have  -- 
and  decided  that  Japanese  attorneys  should  examine 
them.  It  would  bo  much  more  expedient,  however,  if 
we  could  have  that  in  English;  but  that  is  going  to 
take  a  period  of  time  ard  the  mechanical  facilities. 
That  wc  do  not  have  without  a  stoppage  of  the  Court. 
Right  at  this  time  we  broke  down  on  documents. 

THE  PRESIDENT:  Do  these  witnesses  testify 
to  the  same  matter?  Is  there-  any  repetition? 

BtlR.  T.  OKi.EOTC:  There  will  be  no  repetition, 
your  honor. 

THE  PHISIDI.NT:  There  is  not? 

III.  OKilMOTO:  No  repetition. 

THE  PRESIDENT;  They  all  testify  to  different 
matters  ir.  the  same  phase, 

I 

The  first  witness  will  testify  that  the 


Kwantung  i.rr:y  did  i  ot  pl^.r.  th'.  l  ukdcn  Incident. 

The  second  will  testify  re  tc  the  r'turc  of  the 
Kyo-7/a-Kai,  and  the  aiirs  and  attivit?  n  of  the  nev; 
State.  The  third  witness  wi31  testify  that  the 
attack  by  the  Chinese*  ..rmy  v.as  a  surer ise  and  the- 
J’.p'.r.tso  /.rmy  did  not  plan  the  incident.  The  fourth 
witness  will  testify  as  to  rea*‘cns  why  the  K-antur.g 
J.'^rny  was  ordered  to  arms  ir  ?:!anchurla  and  their 
activity  in  North  China  and  Inner  I'orgolia.  The 
fifth  witness  will  testify  that  the  Kvantung  Army 
did  rot  carry  out  these  operations  with  aggressive 
nlans. 

There  seems  to  bo  some  renatition  there. 

The  sixth  will  testify  as  to  the  attitude 
of  the  V/ar  Ministry  towards  Manchukuo;  the  seventh 
as  to  the-  nature  of  the  iVanchukuoan  administration; 
the  eighth  ns  tc  the  !trperor  Pu-Yi's  position;  and 
ninth  as  to  the  Japanese  policy  towards  Jianchukuo 
end  the  nature  of  the-  administration  of  the  now 
State;  the  tenth  as  to  the  cause  of  the  death  of 
the  r.raperor's  wife. 

That  does  not  seem  to  be  a  real  issue. 

?u-Yi  mentioned  that,  however,  I  recollect. 

la..  Br.OOKS;  It  attacks  his  credibility. 

THE  PRESIDENT;  The  eleventh  as  to  the 
credibility  of  Pu-Yi's  testimony. 

Y/ell,  you  cannot  call  a  witness  to  contradict 
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p.r.othcr  witness,  thet  Is  to  sr.y,  to  attr.ck  his  crodj- 
bl31ty.  You  can  call  a  witness,  of  cours<' ,  to  give 
a  different  version  of  facts  ir.  issue,  but  the 
nurrose  of  callinc  that  witn-  ss  is  to  attack  the 
credibility  of  Pu-Yi.  ’Veil,  thr.t  evidence  is  inad- 
fpissiblc  in  an  ordinary  court. 

The  twelfth  wl tress  is  to  testify  as  to 
tht-  attitude  of  the  «\-i.r.peror  towards,  Japan;  the 
thirteenth  as  to  the  facts  relating  to  the  allegation 
of  killing  of  innocent  population  jr.  J:hol. 

Thrr..  seems  to  bv  serre  repetition,  but 
it  is  not  very  considerable ,  But,  about  that  witness 
who  was  to  attack  the  credibility  of  Pu-Yi,  that 
is  TAKAIOT.^A. 

ISi.  BL/JU'I'^iY;  I  cculd  givv'  your  honor 
seme  explanation  about  that  to  this  effect:  that 
the  witness  is  a  handwriting  expert  and  will  give 
expert  opinion  on  the  sr.rrplcs  of  hr.nd writing  the 
authenticity  of  which  has  already  been  made  an  issue . 

THU  P5;I;.SIDEM:  well,  perhaps  we  cannot 
exclude  evidence  of  that  kind. 

I XI,  BL.KLNEY:  I  don’t  know  'vho  drafted  the 
motion.  It  is  drawn  inr.rtls tlcally,  but  that  is  the 
purpose  of  the  motion. 

THE  PHESIDEKT:  Mr.  Carr,  were  you  cat  tacking 
the  right  to  call  in  evidence  of  that  type,  that  is, 
as  to  whether  that  handwriting  on  the  fan  is  Pu-Yl's 
or  not? 
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Ml.  COIfYrS  C«:'.r.:  Your  Honoi ,  it  is  net 
a  very  vital  question,  but  as  ve  calKd  one,  I  find 
it  a  little  difficult  to  object  to  thoir  calling 
another  if  they  like. 

THE  PhlSIDEr.T:  Well,  I  Intend  now  to 
‘’rant  subpoenao  in  nil  thirteen  cases  on  condition 
that  the  evidence  is  nut  in  affidavit  form  and  that 
the  copies  of  the  affidavits  arc*  served  on  the 
Judges  throe  days  before  the  evidence  is  given  in 
Court;  but  before  I  come  to  n  decision,  I  v^ould 
like  to  hear  v/hat  counsel  have  to  say.  I  do  not 
think  the  defense  will  be  nrcjudiced  in  any  ^  ay. 

111.  T.  0KiiI.!0T0;  Your  Honor,  may  I  Just 
speak  a  fev;  words?  May  I  Just  ask  an  exception  for 
the  witness  now  in  this  sitting,  I  mean  for  YAM^iGUCHI 
and  also  K/wTAKUTIa  who  is  now  in  Ch-mbers  waiting  for 
the  decision,  because  it  is  t'-chnically  impossible 
to  get  affidavits  roadv  and  keep  the  proceedings 
uninterrupted. 

THE  PnrSIDEi’T:  ''•ell,  we  may  not  hove  the 
same  difficulty  as  we  had  today  with  those  Japanese 
witnesses  you  mentioned.  V.'c,  of  course,  want  you 
to  continue  as  best  as  you  can,  but  these  thirteen 
will  not  be  required  for  several  days,  \*ill  they? 

MR.  T,  OK/J'OTC:  1  don't  particularly  want 
reservation  for  these  thirteen  v.itnesses,  but  these 
two  witnesses:  one  was  called  today  and  the  other, 
Kj1TAKUI(a,  a  ran  who  has  beer,  waiting  this  afternoon 
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for  aprcar.mce. 

THL  PHlSDirT;  V.'cll,  you  cnn  ?o  ahead  with 
thorn.  Call  them  tororro'./.  IVe  will  rot  require  you 
to  give  their  evidence  In  affidavit .  There  will 
not  be  time  to  do  it. 

Mr..  T.  OICkMOTO:  I  would  rot  be  able  to 
got  the  affidavit  on  such  a  short  notice. 

THE  PRrSIDEKT;  ’.Veil,  I  speaking  row 
of  the  so  thirteen.  Arc  they  among  the  thirteen? 

T.  C:wU.0T0:  Ki'.Ti.KUT'A  is  not  in  this 

list. 

M*.  Wi.V.rLN:  No,  they  r-.ro  not' in  that  list, 
your  Honor.  It  is  the  following  two  witnesses  that 
we  ’.vill  have.  Maybe  vre  will  have  tine  on  the  others 
to  do  it. 

THE  PRESIDENT:  V.'hat  about  those  thirteen. 
Colonel  V/arren?  V/111  you  bo  ready  wif^  those? 

Are  you  prepared  to  put  those  in  affidavit? 

^  LIP.  T.  OIC’.kOTO:  By  the  way,  one  man  v;ho 

will  be  ready  to  be  examinod  is  Ki'.NAl.  He  was, 

I  think,  mentioned  in  that  case,  KANAI,  Shoji.  I 
did  not  draw  up  the  list  myself  sc  I  can't  tell  you 
the  order. 

HTv.  LATTICE:  Number  seven. 

IB.  T.  CIviil’OTO:  Number  seven.  ’/Ye  intend 
to  call  him  tomorrow  or  Monday,  you  see,  so  if  you 
could  give  us  an  exception  for  K/.T/J^URf..  and  KivNAI  -- 

THE  Pi'.ESIDEHT;  IJiNAI  is  to  testify  on  the 
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nnturc  cf  the  l!anchoukuo.'in  ndr.inlstratlon. 

T.  OK/.hCTO:  KATAKTJHa  Is  not  ir  th'^t 
list.  Ho  Is  in  addition  to  th';t. 

THE  PiTSIDENT;  Well,  v-e-  "ji  exception 
of  Nurbor  Seven  then,  lO^NAI. 

fOl.  T.  CKu-,K:CTO:  KAKAI,  thr.nk  you, 

THI  PRI6IDENT:  I  v;ould  like  to  hcj^r  e.ny 
objections  the.  defense  hsive  to  giving  their  evidence 
in  affidavit  in  these  eases.  I  do  not  ’./ant  to  shut 
out  objections. 

.^'R.  CUNIirCHi.K;  ./oil,  one  of  the  things 
I  would  like  to  suggest  is  that  it  be  confined 
strlctlj'  to  Jnoane-so  vitnesscs  v/hc  cannot  sneak 
English.  Japanese  witnesses  v/ho  can  speak  English 
and  whom  the  defense  feel  preferable  to  examine 
thorn  in  English  should  be  oerralttcd  to  testify  in 
English,  Other  witnesses  who  can  speak  English  and 
who  arc  not  troubled  with  the  same  difficulty  we 
might  have  had  today  should  be  exempted  from  the  rule 
and  that  the  rule  should  be  strictly  construed,  if 
it  is  going  to  be  applied  at  ell,  because  nersonally, 
I  resent  very  much  having  to  present  evidence  in 
affidavit  form  because  I  think  that  a  witness  is  much 
more  effective  ordinarily  by  giving  frank  answers  to 
specific  questions  than  he  is  by  bringing  up  his 
story  in  narrative  form  in  a  telltale  manner  in 
ore ?er ting  it  to  the  Court  in  stereotyped  lancuago 
perhaps;  and  I  think  from  my  personal  strndroir.t  it 


12 


is  nr  imposlticn.  I  think  it  ou,'»ht  to  be  restricted 
fis  thoroughly  ns  it  possibly  enn  be  to  only  those 
sltunticns  where  time  is  incvltnbly  going  to  bo 
wasted  by  adopting  any  ether  course. 

THT.  PRISIDEKT:  V/oll,  this  is  r.  case  today, 
and  we  have  not  thought  of  it  in  connection  with 
witnesses  who  are  going  to  testify  in  English,  but 
Jap'^nc-se  witnesses  speaking  in  English  iray  also 
exhibit  the  same  tendency  tc  speak  in  a  roundabout 
way  --  to  answer  in  a  roundabout  way.  I  don't 
know.  I  have  not  noticed  that  tendency  among 
Japanese  who  speak  English. 

For  the  time  being  we  will  limit  it  to 
Japanese  v/itncsscs  who  testify  in  Japanese  and  v^lth 
great  reluctance  and  regret  because  it  is  a  distinct 
departure.  We  would  like  to  have  the  advantage  of 
the  demeanor  of  the  witness,  but  we  will  get  it 
in  cross-examination  as  well.  You  don't  get  much 
assistance  from  demeanor  in  examination  in  chief 
in  any  circumstances. 

MR.  CUNNINGHAM:  vmilo  I  am  on  the  matter, 

I  v:ould  suggest  wo  be  permitted  the  use  of  court 
reporters,  if  necessary,  to  take  the  testimony  of 
these  witnesses  who  will  be  reduced  to  affidavit 
because  wc  certainly  do  not  have  the  facilities  to 
prepare  their  affidavit  in  that  form. 

THE  PRISIDENT;  We  will  invite  the  prose¬ 
cution  tc  give  you  every  assistance  possible. 


IT».  Yc  ur  Hex. or,  I  certainly  don't 

v'lnt  the  prosecution  to  ^now  three  dfiys  in  advnrcc 
v.'hr.t  our  witness  is  li'iblc  to  testify  on.  It  t'-.kes 
?.ny  element  of  sururise  out, 

lliL  prifIDLNT:  I  am  assuming  they  will 
make  the  services  .vc.il?.blc  and  will  not  themselves 
do  the  work  for  you. 

IB.  LI  VII  :  I  suproso  I!r.  Curninehari  has 
reference-  to  the  court  reporters  rather  than  any 
members  of  the-  staff  of  the  nroseciition, 

MR.  ''..PRRH;  I  don't  thin/,  they  have  enough 
sterogranhors  to  help  us. 

TKL  PRI  SID12NT;  They  hnvu  enough  to  do  ns 
it  is.  It  is  outside  tholr  contract,  1  think. 

IB.  ’.AMREN:  You  don't  have  enough  steno¬ 
graphers  do  you? 

IB.  TAVENI’llR;  V/c  have  lost  a  good  many 
stenographers  in  the  past  ten  days,  about  ei.ght, 

LB.  RCBFRTF :  Is  the  purpose  of  the  Court 
to  use  the  affidavit  instead  of  allowing  the  witness 
to  testify? 

THE  PKlflDFIT:  I  said  what  will  happen 
in  the  Court  is  this,  Vvhen  w.-  gst  conies  of  the 
affidavit,  we  rill  go  through  it  and  say,  "This  will 
come  out.  This  will  remain  in."  'I/c  will  decide  what 
is  ndrissible  without  h-zaring  rrgurcent,  which  is 
grossly  objectionable,  if  it  can  be  avoided;  hut  we 
may  go  into  Court  ard  flrd  you  do  not  object  to  the- 
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r.d»risslon  or  dnleticn  cf  these.  If  ycu  do,  It  iny 
be  thf.t  to  r.ssure  a  fo.lr  tricl  we  wi]l  have  to  hear 

you.  I  said  that  today. 

ITi.  rcBEPTS:  ussuirlnp  there  was  seme  thing 

to  ndd  that  wf  s  not  in  tho  affidavit  that  may  be 
material  along  the  same  line,  if  wouldn't  desire 
to  hear  the  witness  it  might  bo  necessary  to  ext  nd 

it  sli?htl:  along  that  line. 

TKt  PraEIDEKT:  There  would  be  a  result, 

^  I  should  think,  that  the  nerson  drawing  the  affid-vit 

will  say,  "It  is  no  good  putting  this  in.  This  is 
obviously  inadmissible.  It  is  only  wasting  time. 

The  Court  will  disallov;  it,"  Cn  the  other  hand, 
he  may  be  in  doubt  and  may  put  it  ir  'nd  want  to 
bo  heard  on  it.  I  don't  sec  how  we  car.  refuse  to 

hear  him. 

MR.  COLKj  Sir,  tht  rule  you  stated,  that 
#  calls  for  service  only  cr;  the  judges  three  days  ahead 

of  time,  isn't  that  it? 

THi:  PR:£IDENT:  I  am  saying  three  days  just 

purely  arbitrarily,  Mr.  Cole, 

MR.  COLiL}  I  mean  that  it  docs  not  include 

service  cn  the  prosecution? 

THL  PFiSIDn’T;  No,  only  on  tho  judges, 

’T..  RCBERTS;  For  Japanese  copies  to  be 

prepared  here? 

THE  PRI-SIDEKT;  The  position  would  not  be 
changed  in  rtgerd  to  the  prosecution.  It  is  only 
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the  Jud'es  who  wrnt  to  know  these  and  rone  of  them 
require  Japanese  texts. 

TAVLMER;  That  docs  rot  change  the 
rule,  docs  it,  however,  as  tc  the  twenty-four  hour 
rule  of  service? 

THE  Pi'ESIDEHT:  This  is  the  rule  wc  are 
raking:  that  you  servo  conics  of  the  c.ffidr.vit  three 
days  before  on  the  judges,  copies  in  English.  It 
is  not  covered  by  any  rule  of  Court.  It  is  rot 
supnorted  by  ere  .  It  is  not  contrr.T-y  tc  cno. 

liR.  W.JxREN;  It  does  ret  mean  that  we  will 
have  to  serve  the  prosecution  twenty-four  hours 
in  advance? 

THI*  PREflDENT:  Your  responsibility  to 
the-  prosecution  is  not  affected. 

MR.  T..V*.MER:  Then  if  it  is  not  affected, 
then  under  the  present  arrangement  we  r.re  te  have 
a  copy  of  affidavits  twenty-four  hours  in  advance. 

TKF.  Pr.ISIDr.i'IT:  That  stands. 

MR.  T.vV'KrcR:  Yes,  sir. 

MR.  WiJniN:  But  not  this  type. 

?!R.  BL'.KIKEY:  Th''t  entirely  deprives  us 
of  having  any  opportunity  to  have  a  surprise-  witness 
in  the  ease  where  we  would  not  r.orm.ally  have  prepared 
an  affidavit. 

THE  PRiT.IDErT:  V.’cll,  we  will  make  this 
concession.  If  veu  have  a  surprise  witness,  you 
should  have  no  obligation  tc  disclose  his  evidence 
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boforrh'ind.  If  there  is  r'.ny  surprise  witness  here, 

I  v/ill  ovemot  you  on  your  undertaking  of  this  one. 

^a^.  LI VII':  Mr.  President,  thnt  brings  me 
tc  the  point  I  hr.d  ir  mind.  That  would  rot  rre elude 
us  in  an  exceptional  c^sc  from  making  an  application 
to  YOU  in  Chambers  to  offer  the-  evidence  by  que  stion 
and  answer  rather  tlian  by  affidavit  if  we  deemed 
it  <  sser.tial  for  our  purpose* 

TKI  PJtlSIDEhT:  All  v/e  want  is  to  got  it  in 
writing,  Mr.  Levin,  .and  It  can  be  done  by  question 
and  answer  or  affidavit  form. 

Mt.  3RC0KS:  Mav  I  raise  a  question  hero? 
Purpose  one  of  us  calls  a  v/itness,  gets  the  affidavit 
prepn~ed,  but  that  vjitness  is  called  by  only  one  man. 
Some  other  defendant  may  have  some  questicris  that 
ho  would  like  to  bring  out  on  direct  craminaticn. 

Kc  does  not  knov;  about  this  witness  until  he  aprerrs 
ir.  Court.  This  has  h.appen<'d  innumerable  times, 

ThI  FR"SIDErT:  V/c  cannot  prevent  that. 

% 

The  obligation  ^(sts  solely  on  the  party  calling 
the  'vitness.  That  docs  not  restrict  the  right  of 
any  other  party,  any  other  counsel. 

ilR.  T..V:,n-ER:  Then,  as  I  understand  it, 
your  Honor,  the  twenty-four  hour  rule  as  to  service 
process  vvill  apply  unless  — 

TK}:  PRISIDFL'T;  That  is  untouched. 

TAVLIlEi::  Uni- ss  it  is  a  matter  of 
surprise  and  they  get  pcrm.ission  from  the  Court, 
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Th:,  PRISIDENT;  V.'ell,  v/o  v;l]l  not  coirpcl 
th^K  to  cut  or  affidavit  the  Gvidenco  of  a  witness 
who  they  say  is  a  surnrlse  witness.  V/c  will  have 
to  take-  the  v/ord  of  coinscl  for  that.  Vc  have  no 
hesitation  ir  taking  it. 

LTu  V/ARREi;:  Your  Honor,  1  think  Mr. 

Tavenner  mccj  s  that  witnesses  we  do  not  claim  as 
surprise  witnesses,  that  we  must  s-.rve  the  prosecution 
with  th>.  afiidavits  twenty-four  hours  in  advance. 

That  is  what  he  vants  on  all  of  cur  witnesses  who 
are  not  surprise  witnesses,  that  w  serve  the 
prosecution  tv-enty-four  hours  in  advance  with  their 
ffidavit.  That  would  be  decidedly  unfair. 

MR.  TAVr.WTR:  That  is  right. 

Ml.  Cf'IvfY.''S  C.-RR:  Th' t  is  what  we  did  with 
our  affidavits. 

MR.  v/..RRrN-  They  elected.  V/e  have  not 
c-loctcd  to  do  so. 

iir  PArSIDErT:  You  did  that  whcT"o  you 
elected.  Here  you  are  saying  should  you  be  ccmpelled 
to  disclose-  th:  affidavit  twenty-four  hours  in 
advance  tc  the  arose cution,  it  gives  them  an  advan¬ 
tage-  which  they  should  not  have,  which  they  would 
rot  get  if  you  -vyere  allowed  to  call  the  evidence-  in 
Court  for  the  first  time. 

..CE.. •  Tf ;  That  is  one  re '> son  why  we  have 
beer,  using  witnesses  without  affidavits,  in  order  to 
have  that  element  of  surprise. 
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THL  PR:‘^^IDL^’T:  For  the  tirac  being  I  v/ill 
exempt  vou  from  tho  obligr.tion,  subject  to  the 
•jpprovRl  of  my  brother  Judges,  tc  give  corics  of 
ruch  nffidevits  -.s  you  arc  required  to  furnish  to 
the  orosecution  -.nd,  finally,  confine  th.  obligation 

tc  th«.  Judges. 


IflR.  v;/.RFFN;  Thank  you. 

Jr.  Li:Vir:  Mr.  Pr.  sident,  I  think  maybe 
we  a-e  not  altogether  understood.  I  .d  in  mind  not 
only  •submitting  the  evidence  of  th:  Mvness  by 
c.ucstion  and  -nsv/t  r  in  writing,  but  I  wanted  to  be 
assured  that  vr.  were  not  pre  cluded  from  making^  an 


aprlication  to  -ou  in  Chambers  to  t-=.kc  the  evidence 
of  a  witness  orally  whom  we  deem  not  entirely  a 
surprise  witness  but  a  witness  whom  we  deem  could 
give  his  evidence  nronorly  and  not  give  it  in  a 
wav  that  has  bten  subject  to  criticism,  and  if  we 


could  make  that  assurance  to  you  and  feel  that  we 
could  make  that  application.  In  other  words,  what 


I  -want  to  be  sure  cf 


is  that  at  icart  w-. 


are  not 


precluded  from,  making  an  application  to  you. 

THE  PRESIDENT:  Kc ,  you  are  not,  no.  Really 
I  am  speaking  about  these  thirteen  witnesses. 

iiF.  LEVIN:  I  was  not  talking  specifically 


as  to  them. 

the  PRISIDENT:  Those  thirteen  --  that  rule 
will  be  applied  I  think  rcncrally  except  in  certain 
cases  we  arc  always  prcp'’r<d  to  h- ar  you. 
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Is  there  any  other  matter? 

KR.  ViVJlFirN:  Yes,  your  Honor,  I  had  made 
irformal  application  on  some  of  those  'witnesses 
yesterday,  I  am  not  sure.  Arc  they  all  included 
in  this  application  which  you  have  on  this  list, 
Mr.  OKAi'OTO?  Do  you  know?  I  don't  think  they  are. 
Hero  is  what  I  'vanted  to  suggest,  your 
Honor.  Yesterday  afternoon  we  ask».d  if  we  might 
I  be  able  to  subpoena  all  the  witness?.'  on  the 
Manchurian  phase.  Now  these  arc  a  Ov-*  c  c-f  the 
witnesses  which  annear  on  the  list  I  have  before 
me.  However,  there-  are  nui’crous  other  witnesses 
here  and  I  have  not  hi.d  time  to  be  able  to  prepare 
Q  formal  apolicatlon,  but  I  do  have  the  brief 
statement  of  what  these  m.cn  are  expected  to  testify 
to  .and  the  reason  we  want  to  subpoena  them,  which 
is  to  be-  assured  that  they  will  be  here  and  that 
they  can  have  their  transportation  and  matters  of 
that  kind,  A  voluntary  witno.is  can  get  up  and 
walk  off.  There  isn't  anything  v;c  can  do.  But, 
if  he  is  under  order  of  the  Tribunal,  we  can  keep 
him  here.  So  we  will  have  altogether  about  thirty 
witnesses.  I  don't  have  these  numbered. 

MR.  OlCfJ'OTO;  Better  reconsider  the  matter 
because  a  question  came  up.  It  makes  a  great  deal 
of  difference.  Y»'e  may  not  be  able  to  get  one.  You 
see,  we  must  think  it  over. 


; 


n.  V.'iJiFEr;  ’Veil,  th(.r.,  perhaps  until  I 
h-vc  a  chance,  in  vi.-w  of  this  new  situation,  to 
talk  with  counsel  further  on  it,  we  will  pass  this 
question  at  this  time. 

THE  PPlESIDCrT;  I  v/ill  hear  you  v/hen  you 
arc  ready,  Colonel . 

i^nything  else? 
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MR.  PLAKENEYj  I  have  e  rratter  if  vour 
Honor  can  spare  fifteen  minutes.  I  will  read  this: 

By  your  Honor's  leave  I  should  like  to  men¬ 
tion  another  matter  which  we  of  the  defense  consider 
of  greatest  Im.portance.  I  venture  to  bring  it  up, 
unheralded,  in  chambers,  by  reason  of  its  urgency 
and  in.  the  hope  of  sparing  us  all  embarrassment. 

I  am  authorized  by  the  entire  body  of 
defense  counsel  to  say  that  v/e  are  most  apprehen¬ 
sive  of  an  imminent  breakdovm  of  the  presentation 
of  the  defense  case.  jVe  have  since  the  outset  of 
our  case  been  leading  a  hand-to-mouth  existence  in 
v/hlch  the  counsel  currently  engaged  in  court  has 
accounted  himself  fortunate  to  have  in  hand  a 
supply  of  documents  to  see  him  through  a  day  or, 
at  times,  half  a  court  day  ahead,  '"hlle  the  Tribunal 
0  has  doubtless  been  aware  of  the  existence  of  this 

condition,  it  has  perhaps  not  realized  that  a  result 
of  it  hns  been  the  omission  of  much  evidence  quite 
essential  to  giving  the  Tribunal  a  complete  view 
of  the  case,  v’hich,  however,  slm.ply  could  not  be 
prepared  in  time  for  presentation.  We  have  the 
liveliest  fear  that  the  day  will  comt ,  and  come  soon, 
v'hen  v;e  shall  have  to  announce  in  open  court  that 
we  arc  unable  to  proceed. 

If  I  m.ny  be  indulged  for  ten  minutes  I 
should  like  t«  gl'vc  the  details  of  this  situation. 

1 
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THE  PRESIDENT;  Before  you  proceed,  I'ajor 
B3ppfncy.  I  cer.  pssurr  you  thet  the  Court  docs  not 
knov'  of  your  plight  In  thnt  regard.  I  have  hc-ard 
rumors,  and  other  Judges  may  have  heard  rumors,  but 
we  have  not  heard  pnythlnr  thnt  has  led  us  to  meet 
nnG  discuss  the  m.ntter, 

MR.  DLAKEriEY :  Without  reiterating  v/hnt 
has  often  been  suggested  to  the  Tribunal,  I  point 
out  thnt  we  h^vc  never  had  time  to  prepare  the 
Integrated  t)rc-sentntlon  of  a  case  I  venture  to 
say  that  no  one  connected  with  this  Tribunal  has 
v'orked  longer  hours,  day  and  night,  for  ten  and  a 
half  montl^s,  than  I;  yet  I  nin  not  ready  with  either 
my  Individual  clients'  casc-s  or  the  parts  of  the 
general  aese  assigned  to  my  charge. 

During  the  seven  m.onths  of  presentation  of 
evidence,  by  the  prosecution  wc  had  to  be  in  court 
d urine  the  v'orklng  day;  while  v;e  v/cre  willing  to 
and  did  work  at  night  and  during  week-ends,  v/c  had 
no  rdm^.nistratlvc  or  physical  facilities  at  those 
times.  Not  until  the-  prosecution's  case  neared  its 
end,  moreover,  could  we  In  most  Instances  knov;  v;hat 
proof  v'C  had  to  meet,  and  not  until  then  could  wc 
intelligently  plan  our  case.  Thereafter  v;e  were 
granted  three  v;ceks  recess,  most  of  which  was  con¬ 
sumed  with  planning  the  general  policy  of  defense 
and  the  painstaking  study  of  the  entire  record  en- 
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tpiled  thereby. 

r-’ow  that  the  defense  Itself  is  in  progress 
v'€  nre  in  some  ways  in  even  worse  cose.  Wost  of 
us  feel  that,  as  the  record  now  stands,  wc  are  com¬ 
pelled  to  be  in  court  when  evidence  is  being  given, 
or  risk  being  bound  by  every  implication  of  we  know 
not  whet  casual,  unpremeditated  word  of  a  witness. 
Those  of  us  who  nevertheless  desert  the  courtroom 
in  favor  of  the  office  find  ourselves  submerged 
under  a  multipljcity  of  problems,  of  procedural  ques 
tions,  of  preparntion  of  documents,  of  searching 
out  and  Interviewing  witnesses,  of  conferences  to 
work  out  the  questions  of  policy  of  the  defense. 

The  mere  problems  of  cooperation  between  American 
and  Japanese  counsel,  problems  born  of  differences 
in  language,  in  meth^ads  and  in  concepts,  arc  most 
formidable.  If  failure  of  defense  counsel  to  solve 
them  is  censurable,  here  is  nevertheless  a  hard  fact 
’"hich  cannot  be  Ignored.  Incidentally,  none  of 
these  obstacles  is  rendered  sr.a]ler  by  the  fact 
that  v/e  have  an  average  of  two-thirds  of  a  typist 
end  secretary  to  each  American  counsel. 

Our  mechanical  facilities  are  hopelessly 
overburdened.  The  difficulties  of  translation  be¬ 
tween  Japanese  and  English  have  often  been  mentioned, 
and  are  daily  --  let  m.c  say  hourly  --  illustrated 
in  the  Tribunal.  Frequently,  with  all  our  efforts. 


24 


documents  required  from  fmcric**  or  clsc”'hcrt  rrrlvf 
only  on  the  eve  of  their  Introduction  in  evidence  -- 
or  long  therc-^fter.  I  hevc  pcrsonelly  v^-orked  until 
four  o'clock  in  the  morning  trrnslnting  documents 
which  I  rcouired  for  the  following  dny' s  presentR- 
tion;  the  loynl  end  efficient  strff  of  our  trrnslp- 
tion  Rnd  reproduction  sections  h^ve  v^orked  long 
night  hours,  vxek-ends  end  holidays,  p1  though  v;ith 
%  knowledge  thot,  often,  rcgulptions  forbrde  their 

being  ppid  for  such  overtime.  Our  "mpchintry"  enn- 
not  longer  be^r  the  strain,  nor  cpn  the  humpns  who 
pre  concepled  in  th^t  impcrsonnl  term. 

Vhether  the  defense  pre  to  blpmc  for  this 
condition  is  perhrps  not  mptcripl.  The  Amcricpn 
defense  counsel  nre  ps  epeer  rs  pny  one  to  see  this 
trlpl  pt  pn  end.  Those  Invyers  wnnt  to  return 
to  the  work  which  they  hove  neglected  for  plirost  n 
^  ycpr  now,  to  their  families  nnd  their  homes.  But 

they  hpve  one  over-riding  desire;  to  defend  their 
clients  to  the  utmost  of  their  pbility.  We  rre  com.- 
pellcd  to  the  conclusion  —  we  pre  unpnimous  in  this 
thet  in  present  circumstpnccs  it  is  impossible  for 
us  to  dischrrgf  our  duty  of  seeing  thst  our  clients 
receive  r  fpir  trinl.  Unless  v;e  cpn  now  be  grrnted 
p  recess  of  p  week's  time  to  roorgrnize  the  defense 
pnd  to  prepprf  evidence  for  the  coming  v;ecks,  vx 
shpll,  I  fe-pr,  hrve  to  mrke  the  pnnouncement  in 


open  court  -  it  be  tor.orrow  or  Kondny  or 
the  next  v'eek  --  thnt  we  cp.nnot  continue.  ”'c  now 
understand  thnt  there  is  the  new  virtual  require- 
nent  th^t  p11  testimony  be  reduced  to  writing  in 
"dvpnce,  which  will  of  course  entpil  rr.uch  pddltioncl 
labor,  /nd  in  condor  I  must  spy  thpt  we  cpn  give 
no  promise  that  this  ppplicptlon  will  be  the  Inst; 
we  cpn  promise  only  thpt  p  recess  now  will  enoblc 
us  to  cope  with  the  nov’  existing  crisis.  Formal 
nppllcntion  v;ill  of  course  be  made  if  your  Honor 
directs,  or  v;e  shpll  be  happy  otherwise  to  proceed 
ns  directed;  but  v/e  felt  that  the  situation  wns  so 
desperate  ps  to  permit  of  no  more  delay  in  applying 
for  relief. 

THE  PRESIDENT:  Well;  you  spy  thnt  unless 
v'6  grant  you  p  v;cek  you  will  breakdovTi  and  thpt  v/e 
then  will  have  to  give  it  to  you.  Are  you  oil  of 
that  opinion? 

13.  ELAKEHEY:  Thnt  is  our  unanimous  con¬ 
sidered  view,  sir.  And  may  I  add  one  additional 
remark?  For  the  sake  of  orderly  procedure,  for  the 
sake  of  proper  defense  of  the*  ense,  we  should  much 
rather  get  the  recess  'rithout  first  breaking  dov/n. 

THE  PRESIDENT;  You  had  one  from  the  3rd 
to  the  17th  of  February. 

I.!R.  LEVIN:  From  the  3rd  to  the  24th. 

1.3.  BLAKENEY;  Three  weeks. 
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KR.  -VARREN:  Your  Honor,  I  would  like  to 
rr^rke  pn  observation  on  thnt.  I  pit  the  chpirtr.rn 
of  the  Air.ericen  counsel  for  the  present  phpse. 

V/e  PTC  getting  docuircnts  thpt  wHi  be  introduced  in 
evidence  the  following  dpy.  We  hrvo  knov'n  of  the 
existence  of  the  document,  but  it  hes  been  in  Jpp- 
rnese,  end  in  order  to  repd  thpt  document  we  hpve 
hrd  to  stpy  up  rnd  v/ork  every  night  in  order  to  he 
prepared;  md  ns  Mr.  Blnkency  snid,  this  morning  I 
WPS  «bsolute]y  desperpte.  I  didn't  knov/  v/hether  v/e 
could  go  through  the  dry  or  not, 

I  know  there  nre  certnin  documents  in 
there  thnt  must  bt  weeded  out;  thet  is,  in  my  opinion 
they  must  be  v'eeded  out,  becruso  it  would  only 
nntpgonize  the  Tribunal  if  they  were  to  come  up. 

But  thnt  is  the  v^y  we  hnvc  them  pt  the  present  time 
pnd  v'e  emnot  give  them  conslderntion,  the  considera¬ 
tion  they  should  hPve.  In  the  menntime,  the  only 
nlternntive  v'e  hnve  is  to  cnll  one  of  our  live  v/it- 
nesses  end  plnce  him  on  the  witness  strnd  in  the 
hope  thpt  we  cpn  cptch  up,  ”’hich  v/c  hpve  been  trying 
to  do  todry. 

If  we  go  three  dnys  we  will  be  exceedingly 
fortunpte.  The  first  dry  of  our  ph^se  trxed  our 
fpcilities  to  the  utmost  up  to  v'ithin  p  period  of 
three  dpys  before  the  second  phnso  of  our  erse  ccr.e 
on.  Nov'  document  pfter  document  thpt  we-  pre  expect- 
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Ing  ore  in  the  process  of  being  somewhere  in  our 
Lnngurgf  Section.  On  the  next  sub-division  of  this 
phose  the  documents  thnt  we  vpnt  ond  the  list  of 
documents  thot  v'e  will  need  thnt  ore  necessory  -- 
out  of  the  entire  omount  four  ore  reody  for  distribu¬ 
tion.  It  isn't  onybody' s  fruit,  Y/e  hove  worked 
ogoinst  the  deodline  stcodily,  ond  those  of  us  who 
hrvo  to  do  these  things  don't  mind  v;orklng  overtime 
if  v'c  con  put  it  in,  but  it  is  going  to  be.  humpnly 
impossible  to  keep  up  under  the  stroln  thnt  re  ore 
going  under. 

The  mochenlcol  end  of  the  thing  itself,  of 
the  list  of  documents  ond  of  the  things  we  hove  to 
go  through,  omounts  to  o  strggcrlng  quontlty  of  vrork 
p  doy.  It  does  not  tax  your  brain  power,  but  It  is 
a  question  of  getting  your  mechanics  cleared  through; 
our  order  of  proof,  our  running  commentaries  and  be¬ 
ing  certain  that  documents  arc  delivered  to  the 
proper  places;  checking  the  documents  to  be  sure, 
we  have  p  proper  document  that  v;t  want;  and  then 
analyzatlon  of  the  document  and  attempting  to  fit  it 
into  the  overall  scheme  as  to  generally  be  pretty 
certain  it  fits.  But  many  times  it  docs  not. 

I  actually  believe  a  recess  will  save  time. 
When  I  made  the  apollcatlon  f*r  tlm.c  before,  if 
your  Honor  remembers,  I  asked  for  additional  time 
and  the  Court  cut  it.  "’e  needed  it  end  need  it 
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desperately.  Nov;  v;€  ^rc  f^'ced  vith  the  proposition 
’"here  v.'c-  might  hnvt  to  v'plk  In  »»nd  s*'y,  "”^e  c?nnot 
proceed , " 

THE  PRESIDEITt  Do  you  think  you  cm 
cprry  on  until  the  rriddle  of  next  v-eek^ 

tOl.  V/ARREN;  It  is  doubtful.  V'c  y;111  do 
the  best  we  c^n.  I  v'on' t  sny  v'c-  c*»n't,  your  Honor; 
it  nil  depends  on  the  witnesses.  It  depends  on  the 

t 

length  of  time  the  witnesses  ere  on  the  stnnd 
rnd  the  rest  of  the  documents  on  the  first  ph^se 
here.  I  haven't  hr.d  n  chnnee  to  go  over  them  yet 
with  Jpprnesc  counsel  to  determine  the  rdvlsnblllty 
of  using  them  or  not  in  some  instances.  ’’'Tien  we 
get  to  the  weeding  out  process  v'c  mry  weed  out  r 
grept  mrny,  more  thnn  wc  nntlclprte  we  v'lll  hnve 
to;  so  V’C  don't  know  hov/  long  wc  enn  go.  And  then 
when  VC  come  to  the  Trlbunnl,  of  course  there  is 
going  to  be  r  number  of  documicnts  excluded  by  the 
Tribunal,  even  though  we  think  they  should  not  be, 
nnd  thpt  cen  shorten  the  time  if  it  is  p  docum.cnt 
intended  to  bo  ropd.  So  I  wouldn't  s^y  wc  c»»n  go 
thnt  fpr;  pnd  of  course  if  we  brcpk  dov;n  it  m.enns 
thf't  everybody  in  front  of  us  brepks  down,  becpuse 
we  rrc  taxing  the  mnchlnery  to  the  utm^ost  pt  the 
present  time. 

TliE  PRESIDENT:  Vhnt  hpve  you  to  spy.  Mr. 

Trvenner? 
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I®.  TAVENKER:  V/ell,  sir,  It  Isn't  r»  ncv 
.  story  to  hepr  rbout  meeting  dcpdllnes,  rnd  ps  fpr 
PS  being  of  pny  help  to  them  Is  concerned,  ve  ptc 
pnylous  to  do  anything  vc  cnn.  hpvc  never  promised 
stenogrpphers  from  the  beginning;  v’e  cnn' t  do  so  now. 
It  Is  cpsler  for  them  to  employ  new  stenographers 
thnn  It  Is  for  us  to  get  pdded  ones  Increased  to 
our  personnel  set-up.  But  ps  for  rs  processcsslng 
documents  Is  concerned,  we  heve  done  everything  thet 
hps  been  psked  of  us, 

l^R.  BLAKENEIY:  Thet  Is  right;  we  meke  no 
complelnt  whptcver. 

MR,  TAVENI^ERi  Wo  cpn  do  some  more  trpns- 
Iptlon  work  now.  Only  sixty  documents  hrve  been 
turned  over  to  us  for  trpnslrtlon,  rnd  they  cpn  tpke 
p  considerable  number  more  than  thPt  at  this  time 
If  they  nre  handed  over  to  us.  As  to  processing. 

It  Is  something  well  over  five  hundred  documents 

» 

thpt  v'e  hnvc  processed. 

Of  course  we  wpnt  to  do  everything  we  ern 
to  prevent  p  continuance,  because  we  think  that  Is 
harmful ,  but  recognize  that  after  having  done  every¬ 
thing  we  cpn  and  they  are  In  a  position  \idiere  they 
can't  go  ahead  with  Justice  to  their  clients,  we 
would  not  want  under  those  circumstances  to  Insist 
on  too  much. 

Ml.  BLAKENEY :  I  want  to  say  ve  have  made 


the  most  sincere  effort  to  rvold  irnklng  such  on 
oppllcptlon.  V!e  hove  no  desire  to  moke  such  on 
^ppllcptlon,  V/e  hrvf  rtterpted  by  every  rcpns  In 
our  power  to  be-  reody  to  continue  by  the  tine  here¬ 
tofore  gronted.  Wc  would  not  do  this  except  ns  p 
lost  resort,  your  Honor. 

THE  PRESIDENT:  Hov/  long  will  It  toke  you 
to  get  through  these  phoscs?  Hove  you  forrred  eny 
conclusions  ns  n  body^ 

in.  BLAKENEY:  I  on;  nfrrld  we  hove  not. 

I  think  we  cpn  soy  this:  It  will  be  ruch  neprer 
to  hplf  the  time  consumed  by  the  prosecution  thpn 
It  will  to  the  entire  time  consumed  by  the  prosecu¬ 
tion. 

THE  PRESIDENT;  How  much? 

m.  BLAKENEY:  The  entire  cose.  Thot  Is  my 
personpl  estlnpte  only.  It  Is  not  p  promise. 

THE  PRESIDENT;  They  took  nine  months,  didn't 

they^ 

in.  LEVIN;  The  presentptlon  of  their  tes¬ 
timony  WPS  eight  m.onths.  You  will  recell,  K'r. 
President,  thpt  when  we  mode  our  orlglnnl  oppllcn- 
tlon  It  WPS  for  one  month,  or  thirty  dpys.  VTien 
thot  v'ps  mode  It  vps  mode,  replly  ps  p  minimum  of 
time  thpt  we  required,  •’'e  hove  hpd  three  weeks 
to  date. .  Certplnly  pn  nddltlonpl  week  would  be 
entirely  In  keeping  with  our  orlglnpl  Idep  of  whpt 


v'ps  the  nlnlnuE. 

It^R.  ’'’ARF.EIw  ’Vc  v'erc  In  p  sltuption  where 
’ve  hpd  no  bncklog  of  docu^^ents  pnd  no  wpy  of  building 
up  p  bncklog  froE  which  to  drp"’. 

KR.  BLAKEKEJfj  l^hen  I  wps  presenting  evi¬ 
dence  In  court  I  hed  documents  hpnded  to  ne  five 
minutes  before  I  wns  going  to  Introduce  them. 

MR.  COMJfNS  CARR:  Your  Honor.  I  v'ould  like 
to  ippke  one  observptlon,  not  in  p  hostile  spirit 
but  very  ruch  the  reverse. 

In  the  first  plpce,  v'lth  regprd  to  our 
trrnslation  fpcillties,  I  think  v;c  enn  spfely 
pssure  the  defense  thnt  If  they  hnnd  over  to  our 
trpnslrtion  stpff  p  document  to  be  trpnslptcd,  thrt 
will  not  lepk  through  to  the  rttorneys  conducting 
the  cpse  before  the  Tribunrl.  They  enn  rely  upon 
the,  if  I  mpy  spy  so,  distinguished  people  we  hpve 
In  thpt  trrnslptlon  stpff  to  pipy  fplr  with  them 
in  thpt  respect. 

MR.  BLAKENEY:  Excuse  me  for  Interrupting, 
but  the  expct  contrrry  sltuption  v/ps  stpted  pt  the 
time  the  use  of  your  trensl^tion  frcliltios  were 
offered,  wns  It  not? 

It!R.  TAVENNER:  Yes,  I  distinctly  strted  I 
did  not  v'pnt  our  stpff  being  put  In  the  position  •f 
seeing  r  thing  rnd  pt  the  s‘'rc  time  not  seeing  It, 
rnd  I  sr^gested  thpt  they  give  to  us  rll  their 
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docunents  other  thrn  docuirents  they  didn't  wrnt  us 
to  see  rnd  v;e  v/ould  process  then,  pnd  they  v/ould  do 
the  documents  thnt  they  considered  were  of  sore- 
secret  chnrocter  to  them.  I  thought  th/'t  would  work 
out  much  better,  becpuse  It  Is  pn  cmbrrrpssing  thing. 

WR.  BLAKENEYt  In  pny  event,  I  don't  v/pnt 
this  Tribunal  to  understpnd  thnt  this  applies tlon 
Is  being  BPde  solely  on  the  basis  of  p  breakdown  of 
rcchanlcal  facilities.  It  Is  not  solely  th^'t  by 
any  means,  as  I  atter.pted  to  point  out.  It  Is 
portly  a  breakdown  of  defense  counsel.  It  Is  a 
breakdown  of  cooperation  between  people  speaking 
different  languages.  The  rcchanlcal  aspect  of  It 
Is  only  one. 

MR.  WARREN:  It  takes  so  much  longer  to 
carry  on  a  conversation  v'lth  our  Japanese  counsel 
through  our  Interpreters  that  It  Js  tlre-consumlng. 

UR.  BLAKENEYt  I  have  stom.rch  ulcers  fror 


It. 

t 

UR.  V/ARREiN:  That  is  the  absolute  truth 
In  Its  development,  and  V'o  often  work  late  at  night. 

I  even  come  do^Ti  to  the  hotel  and  work  late  at  night 
and  the  result  of  It,  v'hlle  we  accomplish  «  great 
deal,  still,  If  v;c  were  working  v;lth  lawyers  who 
talked  our  language  wc  would  accomplish  more  In  five 
hours  where  we  now  spend  tv'elve  to  fifteen;  and  then, 
of  course,  they  don't  understand  our  system  and  v»e 
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don't  understnnd  theirs. 

i'R.  BLAKENEY:  Or  If  wc  h^d  Irvrycrs  vrho 

knew  our  syster. 

UR.  v'ARREN:  There  rre  very  rrny  of  those 
questions  thet  coiT>e  up,  end  It  slovrs  us  down  treircn- 
dously  in  e  discussion  of  nn  Involved  docuircnt.  It 
sor.etlr.es  trkes  literally  hours.  They  hpve  to  ex- 
pl»»ln  their  position  to  us.  why  they  went  it  in, 
nnd  v'e  cxplrin  to  them  why  it  would  not  be  in  keep- 
9  Ing  with  the  method  of  procedure  we  hrve  to  follow. 

But  ultiTiPtely  v/e  rrrlve  nt  p  satisfactory  conclu¬ 
sion. 

I®.  COUYNS  CARR:  Your  Honor,  the  other 
observation  I  Intended  to  rrke—  I  pm  sorry  I  dldn' t 
know  Pbout  the  first  one  —  the  other  observation  I 
intended  to  mpke  wps  rcplly  directed  to  thnt  pprtlcu- 
Ipr  point.  Wo  found  in  the  course  of  pre-pprlng  our 
cpse,  by  experience,  thrt  there  is,  of  course,  p 
®  very  gre^t  difficulty  in  finding  out  in  rdvpnce 

whether  p  document  which  is  in  Jrpp.ncse  is  v/orth 
processing  or  whether  it  is  not,  pnd  in  the  enrly 
dpys  we  did  whpt  I  rnther  suspect  the  defense  h^d 
to  do  pIso,  hpvG  it  p11  trpnslrted  pnd  then  see  pbout 
it;  pnd  we  h^d  p  grept  rpny  documents  processed 
v'hlch,  in  the  beginning  of  our  cpse,  v-hen  they  hpd 
been  done  pnd  further  exprlned  turned  out  to  be 
not  worth  using. 
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I  don't  v’ont  to  criticize,  but  I  cpn' t 
help  thinking  In  fpct  th»‘t  p  grcpt  dc»’l  of  the 
fpcllitlcs  pvplleblc  to  the  defense  h^vc-  been  up 
to  nov;  Imperfectly  used  by  the  production  of  very 
long  documents,  v'hlch,  rhen  tendered,  hnve  been 
rejected  by  the  Court,  pnd  rhlch  If  the  defense  h^d 
seen  their  In  English  before  rt  pn  ecrller  drtc 
then  they  "'ere  *»blo  to,  they  wouldn' t  hnve  hpd 
trpnslrtcd  pt  p11.  ^TiPt  v:e  found  wpg  the  only 
rer.cdy  for  thrt  r^s  to  h^ve,  before  Issuing  pn 
instruction  to  process  n  document,  o  fairly  thorough 
scpnnlng,  so  th^t  one  could  fplrly  rpke  up  one's 
mind  whether  the  document  v/rs  worth  using  or  not; 
rnd  rlthough  it  mpy  seen  to  Involve  dclpy,  menns  » 
very  Iprge  saving  of  time  nnd  trouble  In  the  end. 

I  would  like  to  offer  the  suggestion  — 
to  put  It  the  other  v.'P.y  --  th»t  the  processing 
fpcllities  hpve  been  vfpsted  In  producing  r  document 
of  forty  ppgos  'Phich  hps  then  been  rejected.  1 
think  the  explpnntlon  thrt  Is  probable  Is  whpt  I 
hpve  been  suggesting,  pnd  I  v'ould  like  to  offer  the 
suggestion  of  the  method  v’C  found  to  nvold  thnt 
difficulty. 

THE  PRESIDENT:  You  found  It  much  ersler 
to  come  to  pn  pgreemjent  rrong  your  limited  number 
thpn  they  would  prong  theirs. 

im.  COMYNS  CARR;  I  ppprecipte  thnt,  but 


still  you  cpn't  express  pn  opinion  pbout  it  until 
you  knov;  sufficiently  v.'hot  is  in  the  docur.cnt  to 

forr.  thpt  oolnion. 

BL/.KENEY:  Our  trouble  is  thpt  Mr. 
Cunnlnghprr.  scpns  r  document  for  the  dcfendpnt  0SHII.A 
only,  I  setn  the  defendnnt  TOGO.  «’e  cpnnot 

centralize  it.  Wc-  try  to  do  th»*t,  but  there  you 
reet  the  inherent  difference  betvxen  the  prosecution 
nnd  the  defense. 

Iffl.  BROOKS:  'A’e  h^d  r  conr.lttcc  thrt  I  v'orked 
on  every  night  for  nt  lerst  three  months,  r  docu- 
ironts  comnitte-G,  scanning  documents,  but  re  could 
only  work  on  it  nt  night.  V^e  didn't  h^ve  stven  or 
eight  months  before  we  started  tripl  to  v'ork  these 
problems  out  like  you  gentlemen  h»’d,  «nd  thpt  is  one 
pnsv'cr  to  it. 

Nor,  the  problem  is  this;  Vc  h*‘VG  p  con- 
nlttee,  nnd  v/lth  those  of  us  who  got  in  there, 
the  five  r.cn  trying  to  represent  rrmy  pnd  n*'vy  »»nd 
polltlcinns  pnd  clvlllnns,  pnd  so  forth,  it  v;ps 
often  herd  to  ppss  on  p  document  where  it  Involved 
some  rpn  who  wpsn't  there,  bccpuse  vx  didn't  know 
whether  he  would  wont  it.  It  v/ps  one  of  the  slov/cst 
processes.  V'e  rent  over  scverol  thousnnd  documents, 
pnd  out  of  thot  several  thousand  we  sclented  only 
p  fev.'  hundred,  but  re  still  c^n' t  get  those  processed. 

L’R.  COIGNS  CARR:  I  pr  not  criticizing; 
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I  only  wnntcd  to  be  of  v/h^t  psslstpnce.  I  could. 

MR.  BROOKS:  I  ppprcclotc  thrt. 

MR.  V'ARREN:  As  n  rotter  of  fret,  in  irony 
Instances  we  hnvc  done  exnctly  whnt  you  hove 
sugeosted.  I  even  get  p  crude  tronslrtion  of  o 
document  sent  up  to  me  ond  1  try  to  check  thot 

document  before  I  send  It  to  the  documents  corjaittce, 

but  so  very  often  some  counsel  will  send  it  through. 
As  0  inottcr  of  foct,  y>f.  hove  h^d  p  wnstogr  of  time, 

of  course,  but  I  don't  think  to  on  excess.  Wfc 

discussed  woys  ond  rcons  to  dote-  to  even  cut  thot 
dovTi  further  by  putting  *»  strict  limltotion  upon 
the  prosentotion  of  documents  to  our  processing  units 
by  counsel  before  they  ore  thoroughly  scanned. 

KTi.  BROOKS!  hove  obout  five  men  opprov- 
ing  o  document  nov;  before  it  con  be  processed. 

THE  PRESIDENT  (to  the  reporter):  Kovf 
long  will  it  tokc  to  get  this  record  out? 

(The  reporter  replied  between  five  ond  six 

hours. ) 

'.'c  roy  need  this  for  tomorrow  ofternoon 
for  the  recess.  I  would  like  to  hove  the  Judges 
hove  th*‘t  before-  us.  There  nrc  eleven  of  them  ond 
it  is  Impossible  to  tell  eleven  v-hot  hoppened  if  you 
get  them  in  conference. 

('"hereupon,  »’t  17CC  hours  the  pro¬ 


ceedings  "'ere  concluded.) 


